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living substance, able to interpret in the light of the "concrete 
instance rather than the abstract perfection," a thing, of course, 
which cannot be reduced to mathematical formula. Each case 
must be decided on its own facts. The majority of the court 
in the principal case very properly refused to decide questions 
not judicially presented before them. From a reading of the 
opinions it is impossible to resist the conviction that the defendant 
knew from the information exactly with what he was charged, 
that he received a trial in which all the essentials of orderly 
procedure were present, that any technical defect in the informa- 
tion could not have worked prejudice, and that there was sufficient 
evidence to sustain the verdict. 

A. M. K. 

Eminent Domain : Taking Railroad Right of Way for 
Street Purposes. — The case of the City of Los Angeles v. Zeller 1 
presents proceedings on the part of the city of Los Angeles to 
condemn for street purposes ground used as a right of way by 
the Pacific Electric Railway Company, to which ground the 
Company held the fee simple title. The ground consisted of a 
strip of land sixteen hundred feet in length and about thirty-five 
feet in width. Upon it were located the rails, poles, wires and 
usual equipment of an electric railway. The strip was crossed 
by one street, and four streets abutted on it at right angles. 
Sixteenth Street formed a continuation of the strip at the east, 
and along this street the tracks of the railway company extended, 
leading toward the center of the City of Los Angeles. The 
object of the condemnation proceedings was to open Sixteenth 
Street westerly throughout this strip. The superior court found 
in favor of the city, condemning the parcel of land in question, 
and, while reserving to the company its right to operate its rail- 
road therein, allowed the sum of $10. for the taking of the land, 
and the sum of $26,900 for damage to the property of the 
company not taken. In the District Court of Appeal the judg- 
ment of the Superior Court was affirmed. 2 Then, on an order 
of transfer to the Supreme Court, the judgment was reaffirmed, 
Mr. Justice Henshaw writing a brief dissenting opinion, in which 
Justices Melvin and Lorigan concurred. 3 Finally, on rehearing 
in the Supreme Court, the former judgment is reversed in an 
opinion written by Mr. Justice Melvin, Justices Shaw and Sloss 
dissenting. 4 

The decision in the District Court of Appeal and in the first 
hearing in the Supreme Court was based on the Court's appli- 
cation of a doctrine laid down by the Supreme Court of the 

i (Sept. 21, 1917), 54 Cal. Dec. 359. 

' City of Los Angeles v. Zeller (Oct. 14, 1915), 21 Cal. App. Dec. 470. 
3 City of Los Angeles v. Zeller (Jan. 26, 1917), 53 Cal. Dec. 151. 
* Supra, n. 1. 
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United States in the case of Chicago B. & Q. R. R. Co. v. City 
of Chicago." In that case only nominal damages were allowed 
the company for the opening of a street across its right of way. 
Mr. Justice Harlan said: "If the opening of the street across the 
railroad tracks did not unduly interfere with the company's use 
of the right of way for legitimate railroad purposes, then its 
compensation would be nominal, (p. 242) .... The land as 
such was not taken, the railroad company was not prevented 
from using it, and its use for all the purposes for which it was 
held by the railroad company was interfered with only as far 
as its exclusive enjoyment for purposes of railroad tracks was 
diminished in value by subjecting the land within the crossing 
to public use as a street", (p. 248) 

The doctrine laid down by the Supreme Court of the United 
States has become well-approved. But the California courts — 
the Superior Court, the District Court of Appeal, and the Supreme 
Court on the first hearing of the case at hand — extended the 
application of the doctrine. They held that it might apply, not 
only in the case of a street laid out across a railroad right of 
way, but to the case of a street laid out longitudinally over and 
along the railroad property. They were led to this conclusion 
by the fact that the city had stipulated that there was no intention 
to destroy any of the railroad equipment or appurtenances or 
to interfere with the use of the ground for the maintenance and 
operation of the railway. 

That there is a fundamental difference between the case of 
a street laid out across a railroad right of way and the case of 
a street covering completely such a right of way for the length 
of sixteen hundred feet seems obvious and is clearly shown by 
the majority opinion on the rehearing. It may have been that 
the company was amply compensated by the large sum awarded 
for the damage element, but inasmuch as there was an actual 
taking of something greater than a merely nominal estate in 
the land, the final ruling of the Supreme Court to the effect that 
substantial damages must be given for the taking in such a case 
seems indisputably sound. 

W. C. J. 

Persons: Validity of Agreements Relating to Divorce. — 
The law favors the marriage relation. Hence the courts, in 
determining the validity of agreements affecting the marital 
status, apply the rule that agreements facilitating divorce are void 
as against public policy. 1 This rule, like so many others, is easy 



• (1896), 166 U. S. 226, 41 L. Ed. 979, 17 Sup. Ct. Rep. 581. 
1 Palmer v. Palmer (1903), 26 Utah 31, 72 Pac. 3, 61 L. R. A. 641, 99 
Am. St. Rep. 820. 



